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THE 


PREFACE. 


A an Introduction to the following Ac- 


count of a Trial, which was of that 
mportance not only to cNgage the Attention 
eld, but to oc- 


Royal Sovereign, it is judged neceſſary to 


mention ſome notorious Facts and Occur- 


rences previous to it, and with which tha 


- 


Trial was connected. | 
About the Beginning of the Year 1754, a 
few Merchants and Inhabitants of Kings/on in 
Jamaica, ſet on Foot a Project to attempt 
the Removal of the Seat of Government, the 
holding of the Courts and the Keeping of the 
Records, from the Town of St. Fago de la 


, Vega, where they had been and continued 


for almoſt a Century, to the Town of King- 


fan. This Attempt alarmed not only the 


Inhabitants, but alſo many others who were 
intereſted in the Preſervation of the Town of 


St. Jago de la Vega, and they ſet themſelves 


ſtrenuouſly to oppoſe the Succeſs of a Scheme 


productive of Conſequences ſo fatal as the 


B Ruin 


= 
Ruin of that antient and conſiderable * Town; 
and the intire Loſs or great Damage of their 
own Property which muſt neceflarily be in⸗ 


volved in it. 1 ; 
Without entering into the Merits of the 


| Pretenſions of one Party, as tending to the 
þ publick Good, and the Rights of the other 
| as held by Charter, by antient Preſcription 
and by Laws, by Inheritance, Purchaſe and 
Freehold, and, in their Opinion, tending 
more to publick Utility than the intended 
Alteration ; it is ſufficient for the preſent F 
Purpoſe to obſerve, that as one Party endea- ; 
voured to carry their Point at firſt, by their f 
Petition to his Majeſty, and a Memorial to 
the Board of Trade, the other Side alſo by 
their humble Petition, and an Anſwer to the 
Memorial laid before the Honourable the 
Lords of Trade, ſubmitted their Cauſe to the 
| Wiſdom and Juſtice of his moſt gracious 
| Majeſty, the Father of his People. The 
| Kingston Party, to carry on their Deſign, 
| raiſed Subſcriptions in that Town for 14094; O 
and in order to give their Petition and Menſo- 


* —— — = — 
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* This Town by a late Survey made on Purpoſe to be 
tranſmitted to his Majeſty, and ſworn to, was found to 
contain 500 Houſes, rentable at 20,000 /. per Annum of 
that Currency, about 800 white Inhabitants, and near 
400 Negroes and Mulattces of free Condition; and the 
Militia conſiſted of upwards of 300 Men capable of bear- 


ing Arms, go of them mounting as Dragoons, - | 
ral 
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3 
rial the greater Weight, they uſed all their 
Art, Induſtry and Influence, to obtain the 
Concurrence of other Pariſhes towards carry- 


ing on their Scheme. The oppoſite Party 


were not wanting in their Endeavours to ac- 
Guire the Support of thoſe Pariſhes, which 
were either immediately or more remotely 
intereſted in the Well-being of the Town of 
St. Jago de la Vega, as well as of other Pa- 
riſhes, which, tho they had no particular 
Connexions with either, diſapproved of thoſe 
Innovations, in their Opinion no way neceſ- 
fary to the general Benefit of the Country. 
The Governor having moved from the 
Town of St. Jago de la Vega, where the Go- 
vernors of Jamaica ever before reſided ; and 
having fixed his Refidence at K7ngs/on, he 
took a Tour thro' moſt of the Pariſhes in the 


Iſland, accompanied by ſome of his new Fa- 


vourites, who were either principal Under- 
takers, or declared Favourers of the new 
Scheme. This gave them an Opportunity 
of imploying their Sollicitations to gain over 
the diſintereſted Pariſhes to their Intereſt; and 
they ſhewed themſelves very deſirous of im- 
proving it to their Advantage: But their Suc- 


ceſs was not equal to their Labours ; for in a 


very ſhort Time after the Governor returned 
from his Tour, Petitions were preſented to 
him from ſeveral Pariſhes, praying, that he 


would be pleaſed to call the Aſſembly toge- 
B 2 ther, 
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ther, that Meaſures might be taken to con- 
ciliate the Minds of the People, and to heal 
thoſe Differences which began to throw the 
Country into a Ferment. 

By theſe Means the whole Country be- 
came engaged in one or other of the Parties, 
and the Supporters of the Town of St. Jags 


de la Vega were for ſome time the ſtrongeſt, 


notwithſtanding the Governor had on a ſud- 
den ſhewed himſelf an Advocate for the 
Removal of the Courts and Offices, and a 
Favourer of the Kingston Party, and had uſed 
his Intereſt in Support of it; for he made 
Kingston not only the Seat of Government, 
by fixing his Reſidence there, but every 
Means were contrived to draw all publick 
Buſineſs to that Town, cauſing ſeveral of the 
Courts to be held there, tho' ſo diſtant from 


the Records, and tho' requiring an Alteration 


of antient Writs for that Purpoſe. 


The Kingston Party were at firſt ſo ſan- 
guine, as to aſſure themſelves of Succeſs in 


their, Scheme, by the Means of their Petition 
and Memorial only, without making any 
Application to the Legiſlature of Jamaica for 
their Concurrence ; but it was not long be- 
fore they were better informed by their own 


Agents in England, which obliged them to 


alter their Meaſures, and apply themſelves to 


concert another Scheme, how to carry that 


Point 
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Point fo material to them, tho {lighted be- 
fore as trivial and unneceſſa x. 
Soon after this the Governor diſſolved the 
Aſſembly, and iſſued new Writs for a gene- 
ral Election, and to convene the new Aſſem- 
bly in Kingſton, contrary to antient Cuſ- 
tom ; for, until then, they were convened 
at the Town of St. Jago de la Vega. This 
laſt Step gave the Kingſton Party an early Op- 
portunity of ſetting every Engine to work, 
in order to get thoſe who were immediately 
intereſted; or who were avowed Favourers of 
their Scheme, choſen as Members for the 
new Aſſembly; and indeed they left no Stone 
unturned, nor did they want for any Weight 


which the Hand of Power could throw into 


their Scale. | 
However, the Conteſt for a Majority was 
great ; and to this End each Party ſtruggled 
hard to carry the Election of Three Members 
for Port Royal, in favour of their reſpective 
Friends, To the Kingſton Party the Three 
were abſolutely neceſſary ; for, without them, 
they could have no Hopes of a Majority; and 
their Advantages in the Conteſt was great. 
The Livelihood of many of the Freeholders 
depended on the Imployments they held, 
either by Appointment of the Governor or of 
the Commodore, or by ſupplying Materials 
for the Forts then building ; which, by the 
former Aſſembly, were put under the —_— 
late 


un] 


diate Direction of the Governor: Vet the In- 


tereſt of the Friends of St. Jago de la Vega 
was ſo conſiderable, that it became very 
doubtful which Side would carry their Point: 
Each Party, as the Time of the Election ap- 

roached, were buſied in muſtering their 
Votes, and canvaſſing the Right of the Voters 
on the oppoſite Side. By this Means it was 
diſcovered, that ſeveral Votes lately made, 
in the Kingſton Intereſt, were bad; and 
it was rumoured, that thoſe pretended Free- 
holders were to be ejected at the enſuing 
Term of the Supreme Court, which was not 
done until two or three Terms after ; when 
the Cauſe being brought on, the Titles of 
four or ſix of thoſe Voters were ſet aſide. 
However, the Rumour prevailed ſo much, 
that the Kingſfon Party was alarmed, and 
another Report, which was ſpread a few 
Days before the Election, that the Provoſt- 
Marſhal, who was believed to be in the In- 
tereſt of St. ago de la Vega, intended to 
officiate himſelf at the Election of the Writ 
for the Port Royal Election, created a Jea- 
louſy in the Kingſton Party that they might 
thereby be hindered from the Benefit of thoſe 
Votes. This made them the more anxious 
to get Mr. Goad, the Provoſt-Marſhal's De- 
puty for Kingſton, to officiate, he being one 
of themſelves, | 


The 


; 


S 
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Prayer of his Petition, he was ſerved with.a 


1 

The Governor in Council, on the Second 
of October, and two Days before the Day 
appointed for the Election at Port Royal, or- 
dered the Provoſt-marſhal to return to them 
the Writs for Port Royal, Kingſton, and St. 
Andrew, on that Day, though contrary to 
the Exigericy of the Writs, which required 
the Provoſt-Marſhal to execute them, and 
then to make Returns of them, before the 
Governor in Council, on a certain Day there» 


in mentioned. The Coroner, who at that 


Time held the Provoſt-Marſhal in Cuſtody 
by virtue of a Warrant from the Governor, 
was ordered to take him to the Town of St. 
yas de la Vega, to ſee that he brought the 
Writs with him, and to bring him back again 
that Day to them. This Order, appearing 
to the Provoſt-Marſhal to claſh with his Duty 
and Oath, and to make him liable to Pains 
and Penalties, threw him into great Perplexi- 
ties. He therefore conſulted his Friends, 
who were Gentlemen of Diſtinction and A- 
bilities, and well verſed in publick Affairs, as 
well as with his Counſellors at Law; and by 
their Advice a Petition was prepared, humbly 
ſetting forth his Doubts concerning this Or- 
der, and praying to be heard by his Council. 
The Petition was preſented on Thurſday the 
Third of October; but, inſtead of having a 
Hearing granted to him, according to the 


Suſ- 


g [vii | 
Suſpenſion, or rather an abſolute Depriva- 
tion of his Office, and an Order was ſery- 
<d on him to deliver up the Writs, Books,. 
and Papers, belonging to the Office of Pro- 
voſt-Marſhal, with which he — not imme - 
diately comply, ſuppoſing himſelf diſqualified 
from — being then in Dureſſe, and 
thinking that Mr. Johnſton, who was ſaid to 
be 
qualified to receive them; and that he had 
no-legal Notice given to him of ſuch Ap» 
pointment, nor of any Authority Mr. Jabn- 
fer had. Mr. Delap was thereupon com- 
mitted: to the Gaol of Kngion, and there 
kept a clofe Priſoner, and debarred the Ac- 
ceſs of his Friends and Counſel, and _ 
bited the Uſe of Pen, Ink, and Paper. > 
Election was held on the 


ever the Port 
Day appointed, and che :Kingfton Party car- 
ried it for their Friends, without any Diſtur- 
bance or Appearance of a Riot. In two Days 
after Mr. Delap was removed to cloſe Cuſ- 
tody at his Majeſty's Fort at Port Rayal, as 
2 -State-Prifoner, under military Force: 
There, on the Sixth of October, he was put 
in Irons, deprived of the Advice of Friends 
or Counſel, and forbid the Hſe of Pen, Ink, 
and Paper, and there he remained in Frons 
about ten Days, and received Notice that he 
was to be tranſported, in two Days after that 
Notice, for England, as a State-Friſener. 
55 A N 


appointed in his Room, was not legally 


But 


[ is ! 

But that Deſign was not put in Execution, 
for having paſſed through Two or Three 
Examinations before the Council, their Or- 
der was iſſued about the Middle of November 
to deliver him over to the Poſſeſſion of the 
Law, and that the Attorney-General ſhould 

roſecute him for a Miſdemeanor. He then 
applied for and obtained a Writ of Habeas 
Corpus, and was admitted to Bail, on enter- 
ing into a Recognizance to appear at his Ma- 


jeſty's Supreme Court of Judicature, to be 


held at the Town of St. Jago de la Vega, 
on the laſt Tueſday in that Month. Mr. 
Delap accordingly appeared, and finding that 
no Indictment or Information was brought 
againſt him, his Counſel] moved that he 
might be diſcharged from his Bail ; but the 
Motion was over-ruled, and his Recogni- 
zance was continued over until the next 
Term, which was to be on the laſt Tueſday 
in February following. | 

In February Term, Three Informations, 
for having ſecreted the Writs of Election 
for the Pariſhes of Port Royal, Kingston, and 
St. Andrew, with an Intention to ſuſpend the 
Execution of the Writ, ſubvert the Govern- 
ment, and diſturb the Peace of the Country, 
were filed againſt Mr. Delap ; and though 
the Charge brought againſt him in the In- 
formations for ſecreting the Writs, reſulted 


from, and was the Conſequence of one and 
B the 
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the ſame Act, and depended on the ſame 
Evidences; yet it was thought proper to 
bring Three diſtin& Informations. By this 
Means, if one failed, either in Form, or by 
the Verdict of a Jury, the Proſecutors could 
bring the Traverſer to a Second and Third 
Trial, for the ſame Act, and upon the ſame 
Evidences. But if the Traverſer ſhould be 
found guilty of the firſt, he would become 
liable to Pains and Penalties, without an 
Delay of Execution or Relief from the Sen- 
tence, until he might have the Advantage 
of another Trial; and it even opened a Way 
to the Poſſibility of inflicting the ſame, or 
greater Pains and Penalties, Three Times, for 
the ſame Offence. Of theſe Informations 
the Traverſer obtained Copies, and had un- 
til next Term given him to prepare his De- 
fence, 

In the Interim arrived an Order from the 
King in Council to admit Mr. Delap to Bail, 
and upon leſs Security than he had given at 
firſt ; and to ſhew Cauſe for impriſoning and 
putting him in Irons at the Fort, directed 
to the preſent Governor, or the Governor for 
the Time being, and all whom it may con- 
cern. This Order was ſerved upon the Go- 
vernor during the laſt Seſſion of the Aſſem- 
bly, in which a Majority ſo much laboured 
for, was, after Three Diſſolutions within 
Six or Seven Months Time, obtained, and 

Laws 
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Laws were paſſed for the Removal of the 
Courts, Offices, and Records, which were 
carried into immediate Execution, notwith- 
ſtanding the Cauſe was ſtill before his Ma- 
jeſty, undetermined, and a Day was appoint- 
ed for hearing it. But how theſe Things 
were brought about, is an Anecdote in our 
Hiſtory too miſterious to be revealed in the 
preſent Time, and muſt therefore be re- 
ſerved for the future. The Governor being 
thus ſerved with the Order of the King in 
Council, ſoon after ſent a Meſſage to the 
Houſe of Aſſembly, with a Narrative of the 
Behaviour of Mr. Delap, to which ſeveral Affi- 
davits were annexed; deſiring, that they 
would take the ſame into their Conſidera- 
tion. The Houſe immediately entered upon 
this Affair, and came to ſeveral Reſolutions 
againſt Mr. Delap, who then attended in 
Expectation of being examined and heard in 
his own Vindication; but he was not called 
upon, for this Buſineſs was done at the latter 
End of the Seſſion, when many of the 
Members were abſent, and in a few Days 
before a Prorogation. 

That the following Account of the Trial 
may not be ſuſpected of being fictitious or par- 
tial, it is hereby averred, that it was collected 
from a Set of Minutes taken down at the 
Trial, and ſworn to: and alſo collated with 


B 2 a Sum- 


xii ] 

a Summary of that Trial, recollected and 
committed to Writing, a few Days after the 
Trial, by another Perſon who was at the . 

Trial; which Summary he has ſworn to be , 

| juſt and true, to the beſt of his Knowledge, Fl 
emembrance, and Belief, 1 
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T R 1 A L 
Francis Delap, Eſq; 


Late Provoſt Marſhal-General, 


At a Supreme Court of Judicature beld at the 
Town of Kingſton in the land of Jamaica, 
upon an Information for a Miſdemeanor. 


k T the Beginning of this Term mar 


People were ſerved with Subpænas, 
to attend as Witneſſes in Support of 
the Proſecution, and in Behalf of the Tra- 
verſer, particularly the Chief Juſtice, who 
had been preſent in the Privy-Council at the 
Time of the Commitment, and afterwards at 
the Examination of Mr. Delap before them. 
He took Notice of this in Court, and ſaid, he 
was perſuaded none of the Council adviſed 
the Traverſer to ſerve him with a Subpæna. 
The Second Monday of the Term was then 
fixed on for the Trial, and the Grand Jury 
were not diſcharged as cuſtomary :- Tis pre- 
ſumed with an Intention to have a greater 
Number of Jurors, which were collected 
from different Parts of the Country, to be 

| ready 
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ready in caſe of Challenges. But the Trial 
was put off from Time to Time, until Wed- 
neſday the 18th June, being a tew Days be- 
fore the End of the Term ; this might have 
been occaſioned by the Difficulty of getting 
ſuch a Number of Witneſſes together: Moſt 
of the Country Jurors, wearied with ſo long 
Attendance, diſappeared one after the other, 

On Wedneſday the 18th June, the Wit- 
neſſes being called, and moſt of them ap- 
pearing, it was agreed to go to Trial; the 
Judges who were preſent and fat upon the 
Trial were, 


Te Honourable Puttie Pinnock, Eſq; 
Chief Juſtice and Chief Judge, and one 

h of the Honourable the Council, | 
Tromas HiBBERT, E; Member of the 
Aſembly, and of Kingſton, ' Merchant, 
. Fzaxcis Cook, Member of the Aſſembly 
and of the Pariſh of St. Elizabeth, Eſq; 
ALEXANDER CRAWFORD, of the Pariſh of 
Weſtmoreland, E/q; 5 


The Council for the Traverſer moved the 
Court, that an Order of the King in Council, 
directed to the Governor, and all whom it 
may concern for enlarging Mr. Delap, diſ- 
charging his former Bail, and taking Bail for 
leſs Sums, might be filed in Court. Mr. De- 
lap being enlarged before the Arrival of the 
Order, this Motion reſpected the latter Part 

Con- 
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concerhing Bail; but the Court over-ruled 
the Motion, and would not permit the Ordec 
to be filed, alledging, that it was not direct- 
ed, nor did extend to that Court. Here one 


of the Counſel for the Proſecution called it a 


Smuggled Order, caſting ſome Reflection on 
the Petition of Mr, ea, Counſellor for the 
Traverſer, by which Means the Order was 
obtained; and the Chief Juſtice obſerved, 
that the Petition contained Reflections on 
ſome of the Judges, and on him in particu- 


lar, which he would take Notice of at a pro- 


per Time. However, Mr. Feake made ano- 
ther Motion in Behalf of his Client, and ſub- 
mitted it to the Court, whether thoſe of their 
Honours the Judges, who were Members of 
the Council and Aſſembly, and had already 
paſſed their Judgments in thoſe Capacities 


_ againſt the Traverſer, (ſuch were the Chief 


Juſtice and two of the Afiiſtant-Judges) 
would think it proper to fit upon the Trial. 
The Court gave their Opinion, That they 
might fit, and they ordered to proceed to 
Trial. Mr. Jedde then addreſſed the Bench, 
and told them, That he was inſtructed by 
his Client to declare, that he did not conſent, 

The Names of thoſe returned in the Ye. 
nire, to ſerve as Jurors for that Term, were 
then called over; but not above Three or 
Four of the Country Jurors appearing, the 
reſt who anſwered to their Names (except 


Three 


[ 16 
Three from the Town of St. Jago de la Vega, 
one from the Pariſh of St. Dorothy, and one 
from the Pariſh of Vere) were all Inhabitants 
of Kingston, and Two of the Three from the 
Town of St. Jago de la Vega, and the one 


from the Pariſh of St. Dorothy, were chal- 1 
lenged by the Council for the Proſecution, : 
without any Cauſe aſſigned, tho' demanded. Fe: 
The Traverſer challenged one of the King- NY 


ton Inhabitants, and aſſigned a Cauſe, which 
was allowed by the Court. The Jury ſworn 
were as follows : 


if Philip Prioleau, Eſq; of Kingston, Merchant, 


— Thomas Dimes, ditto, 
| Bafil Gordon, _ ditto, 
| Alexander Harvey, ditto, 
! Jobn Hibbert, ditto, 


John Stephens of St. Jago dela Vega, Merchant, 
| Matthew Grave of Kingston, Merchant, 
James Philp, ditto, 

Jobn Roden of Vere, Planter, 


— . — 8 
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George Lauder of Kingston, Merchant, 
Jobn Millan, ditto. 


Jamaica, ſſ. The Kine againſt DRLAp. 


THE Information brought March 11, 

175 5, ſets forth, That the Attorney- 

General for the King gives the Court to un- 
derſtand and be informed, that a Writ iſſued 
under the Great Seal, directed to Francis 
Delap, Provoit - Marſhal - General, for an 
Election 
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Election of Repreſentatives for the Pariſh of 
Port Royal, in the enſuing new General Aſ- 
ſembly, as follows: [reciting the Writ] That 
on the Second of. October, the Governor, be- 
p fore the Teſte and Return of that Writ, did, 
3 by virtue of an Inſtrument of Writing un- 
x der his Hand of that Date, directed and de- 
livered to the ſaid Francis Delap, ſuſpend 
him from being Provoſt-Marſhal; and that 
he the Governor, on the ſame Day, did ap- 
we and impower Samuel Jobnſion to be 
rovoſt-Marſhal in his Stead, (reciting the 
Y ſaid Warrant or Power.) That the faid John- 
of flon was ſworn on the Third of October, and 4 


gave Security to the ſaid Delap, and in every 
EReſpect was legally qualified: And then 
charges, that the ſaid Francis Delap malici- ol 
; ouſly contriving, defigning, and intending to ? 
ſubvert the Government, and moleſt and diſ- 
turb the Peace and Tranquility of the iſland, 
and to prevent the due Execution of the 
Writ, did, on the Third of Ocfober, ſecrete 
and detain the ſaid Writ, and refuſe to de- 
L liver it to the ſaid Johnfton, then Provoſt- 
l Marſhal; and that the ſaid Delap did not, 
on the Fourth of Ocfober, deliver up the ſaid 
Writ to the ſaid Jobnſton, tho often required 
by the ſaid Johnston, and altho' the ſaid De- 
lap knew him to be Provoſt-Marſhal at the 


Time of ſuch Refuſal. 
Cc Then 
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Marſhal. 
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Then the following Witneſſes were called, 
in Behalf of the Proſecutors, and ſworn, 


Samuel Fobnſton, Eſquire, 
Robert Pringle, Eſquire, 
Charles Kelſall, Eſquire, 
William Thomas, Eſquire, 
George Carr, 

Gawood Go, 

Charles White, 

Jobn Reed, Eſquire, 
Francis Peter Garrigues, 
Peter Ingram, 

Joſeph Richardſon, 

Fobn Morſe, Eſquire, 
Stephen Richard Redwood, Eſquire, 


Robert Pringle, Eſq; Regiſter in Chancery, 
was the firſt Witneſs who gave Evidence. 


Prof. Mr. Pringle, did you ſign Writs of 
Election returnable the 8th of October? | 

Witn. Yes, I ſigned ſeveral, by Command 
of the Governor. 

Proj. Did you deliver thoſe Writs to any 
Perſon, and to whom ? | 

Miln. I delivered ſeveral Writs to Mr. 
Goad, Deputy to Mr. Delap, then Provoſt- 


Proj. Was the Writ for the Port Raya 2 
Election among them: : 
Witn. It was not. 


Prof. 
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Prof. Did you make out, or ſign a new 
. Writ for the Election at Port Royal, and by 
whoſe Order? 

Witn. I figned a Second Writ for the Port 
Royal Election, by Order of the Governor. 

Proſ. Do you know the Cauſe of that 
Second Writ being made out ? 

Witn. I believe, becauſe the Firſt Writ 
could not be found. 


The Court then let the Counſel for the 
Traverſer, as they were going to croſs-exa- 
mine this Witneſs, know, that they muſt con- 
fine themſelves within the Dates as laid in 
the Information; and ſeemed to expect, that 
no Queſtions ſhould be aſked leading to a 
Diſcovery of any Tranſactions of the Go- 
vernor or Council relating to this Affair. 
The Time laid in the Information is the 
Third and Fourth of October; this excluded 
all Enquiries concerning Occurrences, that 
r or ſucceeded thoſe Days, though re- 
ative to the Matter in Charge againſt the 
Traverſer, and however neceſſary for his 
Defence. 


This Witneſs on his Croſs-Examination «as 
queſtioned to the following Purpoſe. 


Trav. Mr. Pringle, did you ſign Nineteen 
Writs of Election, returnable the Eighth of 
0251” October, 


N 
October, and were they all iſſued at the ſame 
Time ? | 

IVitn. Three of them were iſſued, ſome 
Time after the others, I cannot ſay how long, 
but ſeveral Days intervened between the iſſu- 
ing the firſt and laſt. 

Trav. Was the Writ for Port Royalamong 
thoſe iſſued firſt or laſt ? 

Witn. Among the laſt. 

Trav. When did you make out, or ſign 
the new Writ or Duplicate for Port Royal, 
and by whoſe Order ? 

Witn. Before or on the Second of October, 
in the Morning, and by Order of the Go- 
vernor. ä 
Trav. Mr. Pringle, you ſay Three of the 
Firſt Writs were kept back, why were they 
kept back, and when did you iſſue them? 

Witn. They were kept back by his Excel- 
Jency's Order; I delivered them ſometime 
in the Month of September. 

Trav. Did you ſign the new Writ on the 
Third of October ? 

Witn. No, I did not. 


[John Reed, Eſq; the Governor's Secretary 
and Clerk to the Council, was the next Evi- 
dence examined by the Proſecutors : He was 
ſworn, and his Examination was to the fol- 
lowing Purpoſe.] 


Prof. 
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Proſ. Mr. Reed, do you know any Thing 
of a new Writ being made out for the Port 
Royal Election, and when was it made out ? 

Witn. There was a new Writ for the Port 
Royal Election made out, and 1 think it was 
on the Second of October. 

Prof. Why was the new Writ made out? 

Witn. 1 apprehend, . becauſe the old one 
could not be found. 

Prof. Did you deliver Mr. Francis Delap his 
Suſpenſion, what was the Date of the Suſpen- 
ſion, and on what Day did you deliver it? 

Witn. I delivered Mr. Delap his Suſpen- 
ſion on the Third of October; it was dated 
the Second of October. 

Prof. Did you ſerve Mr. Delap with an 
Order to deliver up to Mr. Johnſton, the 
Writs, Books, and Papers, belonging to the 
Provoſt-Marſhal's Office, and when and 
what was the Date of that Order? | 

Witn. I ſerved Mr. Delap with the Order 
of Council, immediately after delivering the 
Suſpenſion to him; the Order was dated the 
Second of October. 

Prof. Did you ſee Mr. Johnſton deliver to 
Mr. ay a Bond, and did you hear Mr. 
Jobnſton demand of him, the Writs, Books, 
and Papers? 

Witn. I faw Mr. Jobnſton deliver to Mr. 
Delap a Paper, telling him it was a Bond of 
Indemnity for his Office; and I heard him 

| demand 


11 

demand of Mr. Delap, the Writs, Books, 
and Papers. | 

Proſ. Did you hear what Anſwer Mr, 
Delap gave Mr. Johnſton ? 

Witn. Mr. Delap, as JI underſtood, told 
Mr, Johnſton, that he would, or muſt conſi- 
| | der of it. 


i His Croſs-Examination was to the following 

{il Effect. 

hi | Trav, Mr. Reed, when did you deliver Mr. 

| Toby/ton's Commiſſion of Provoſt-Marſhal to 

1 him? 

i WWitn. I believe on the Third of October. 

11 Trav. When was it dated ? 

ll, Witn. On the Second of October. 

il Trav. When was Mr. Jobnſton {worn in- 

1 to his Office? 1 

ſl Witn. I think on the Second. 4 

"Wh Trav. Did you ſee Mr. Jobnſton ſhew to 9 

1 Mr. Delap his Commiſſion? 8 1 

1 Witn. No, I did not. £ 

ji Trav, Had Mr. Johnſton received his Com- * 

Wl. miſſion before he was ſworn ? 

"th Witn. Yes, I believe he had. b 

. Trav. Do you know any thing of Mr. ok 
j Delap being diſcharged out of Cuſtody the ' 

i Third of October ? q 

; | t Witn. No, I do not, 


Trav. Do you know that Mr, Delap was 
in Cuſtody the Second of October. 
Witn. 


9 
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 Witn. Yes, he came to Kingston in Cuſ- 
7 rav. Did you look upon Delap to be in 
Cuſtody of the Coroner on the Third of Oc- 
tober? 

Witn. Yes. 
Trav. Did you make out a Warrant to 


the Coroner on the Firſt and Third of Octo- 
ber to take Mr. Delap into Cuſtody ?. 

Mitn. Yes. 

Trav. Did you make out a Warrant to 
Mr. Johnſton, as Provoſt-Marſhal, for com- 
mitting Mr. Delap on the Third of f On 
ber ? 

Mitn. Yes. 

Trav. Do you know if there was any Or- 
der given for. refuſing Mr. Delap Pen, Ink, 
and Paper ? 

Witn. Yes, I believe there was fuch an Or- 


der. 


Trav. Mr. Reed, can you ——_ what 
Day, or what Time of the Day, the new 
Writ or Duplicate for Port Royal, was order- 
ed by the Governor ? 

Witn. I cannot exactly tell, I believe it 
was on the Third of October in the Morning. 
I think it was made out after Mr. TE re- 
fuſed the firſt. 

Trav. Why was the ſecond Wiit made | 
out? | 
3 Witn, 
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' Witn. Becauſe the old one could not be 

found. 
Trav. Mr. Reed, I would aſk you, if you 
were not one of thoſe who went to Spani/þ 
Town to ſearch Mr. Delap's Houſe in the 
Night between the Third and F ourth of Oc- 
tober ? 

Witn. Yes, I was. | 

Trav. About what Time did you return 
from thence to Kingston? 

Witn. About Eleven o' Clock next Day. 

Trav. Could the Governor know the 
Writ was not to be. found until you re- 
turned ? 

Witn. Yes, for I diſpatched away a Meſ- 
— 4 on Purpoſe to acquaint the Governor 
Or it. 

Trav, About what Time could the Meſ- 
ſenger get to Kingston? 

Vin. About Seven or Eight o Clock next 
Morning. 

Trav. Did Mr. Delap, on the Third of 
OZober, give you a Petition to deliver to the 
Governor ? 


Witn. Yes. 
Trav. Did you deliver that Petition to the 


Governor ? 
Witn, Yes. 
Trau. Was it before, or after you eyed 

Mr. Delap with his Suſpenſion ? 


 Witn. Before. 
Trav. 


1 25 1 
Fav. Did not Mr. Delap in that Petition 
ſtibe himſelf Provoſt-Marſhal ? 
Witn. Yes, I believe he did. | 
Trav. No you know of any Releaſe Mr. 
 Delap had, from the Firſt to the Fourth of 
Oadsober? 
Witn. I know of none. 


The next Wi tneſs examined was Mr. Gaywood 
| Goad, who flill continues in that Office : His 
Examination was as followeth, or to that 


Effect. 


Proſ. Mr. Goad, give an Account to the 
Court and Jury of what you know concern- 
ing the Writ for Port Royal Election, re- 
turnable on the Eighth of October ? 

Witn. Some Time in Auguff J received 
Fifteen Writs, and afterwards Four, from 
Mr. Pringle. 1 tranſmitted the Fifteen to 
Mr. Delap, then Provoſt-Marſhal; and the 
Four 1 kept, as they were for the Pariſhes 
of which I was Deputy-Marſhal. When I 
ſent the Fifteen Writs to Mr. Delap, he was 
very inquiſitive, and defirous of having 
the other Four, and wrote to Mr. Pringle 
to deſire he would ſend them: The Writ 
for Port Royal was one of them. Soon af- 
ter, Mr. Delap, who had been to wait on the 
Governor, told me, that he had the Writ 
for Port Royal delivered to him by the Gover- 
nor, obſerving that at the ſame Time he was 
_ D right, 
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rizht, for that he did not aſk the Governor's 

Pardoa, nor did the Governor aſk his. On 

the Third of October in the Morning, ſeeing 

Mr. Delap in Kingston, I told Mr. Johnſton 

of it, and where he might find him. | 

Cl. Court. Mr. Goad is the Name ſigned 
to that Paper (producing a Paper) of your 
Hand-writing, and were you Witneſs to it? 

Trav. (to the Court) Pray, what Paper is 
that ? 

Cl. Court. It is called a Power of Attorney, 
ſigned Francis Delap, and directed to Charles 
Price, Eſquire, or any whomit may concern, 
impowering to deliver up any Books, Writs, 
and Papers, belonging to the Provoſt-Mar- 
ſhal's Office, in his or their Cuſtody. 

* Trav. What is the Date of it. 1 
Cl. Gourt. It is dated the Sixth of October. 
Trav. (Speaking to the Bench) With your 

Honour's Permiſſion, I muſt obſerve, that 

the Date of this Paper is beyond the ber. 


limited in the Information. 


(Here the Court pauſed; but the Counſel * 
the Traverſer, at the Inſtance of thetr Client, 
addreſſed the Bench.) 


Trav. (Speaktng to the Bench) If your Ho- 
nours will pleaſe to allow us the ſame Latie 
tude of examining, concerning the Tranſac- 
tions of the ſame Date, we are content that 
Paper ſhould be read. 

Cb. 


4 
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Ch. Juſtice. By all Means. 

Cl. Court. Mr. Goad, is that your Hand- 
writing, were you a Witneſs to Mr. Delap's 
ſigning and executing that Paper ? 

Win. Yes. x 


The Paper was then read: It was to the Pur 
poſe as ſet forth by the Clerk of the Court, 
and nothing more ; except the Particularity 
of the Method in which it was drawn, not 
being according to Form. | 


This Witneſs was croſs-examined to the follow 
ing Purpoſe. | 


Trav. Did you not attend the Governor in 
Chancery, 1 carry the Mace on the Third 
of October? | 

Witn. Yes. 

9. In what Capacity, whether as Mr. De- 
lap's or Mr. Johnſton's Deputy? 

A. I did attend the Governor in Chancery 
on that Day, and acted by Order from Mr. 
Jobnſton; for J had applied to him that 
Morning to continue me as his Deputy ; as 
1 heard he was to be (or was) appointed Pro- 
voſt-Marſhal, | 

9. Had you at that Time any written Ap- 
pointment or Deputation under Mr. Jol 


fton's Hand, and when did you receive it; 


whether of the Day of the Date, or after- 
D 2 41 
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A. I received the Deputation on the ſame 
Day it was dated, in the Evening, and I 
believe it was dated the Second Day of Oc 
tober; but my Deputation can beſt prove 
the Date of it, and I pray I may have the 
Leave of the Court to ſend for it. | 
9. What Day, and at what Time of the 


Day, did you receive Mr. Delap in Cuſto- 
dy? | 

oe A. I received Mr. Delap in Cuſtody, from 
. Mr. Jahnſten, on the Third Day of October, 
. about Two in the Afternoon. wr 


. 9. Ey what Authority ? 

Ms A. As Mr. Jobnſton's Deputy. 

1 . Suppoſing you had received a Precept 
U from Mr. Delap, to execute a Writ of Fendi. 


tioni extonas, on the Third of October in the 
Morning, would you not think yourſelf 
obliged to execute that Writ, and as Mr, 
Dclap's Deputy, whoſe Authority you were 
actually veſted with, and not as Mr. Fohn= 
{ fion's Deputy, whoſe Appointment, or Depu- 
11 tation, you had only in Expectation, and 
had a Promiſe of ? | 
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1 A. It is a nice Point, and depends on the | 
5 Date of my Deputation. 0 
| | His Deputation being then brought to him, the 3 
N } Counjel for the Traverſer aſked bim; 1 
be L. Mr. Goad, you have now got your De- 

' putation, when is it dated? | 


A. The 


FT. - Sp 
Witn. The Third of October. 
Trav. Did you receive it in the Evening 
of that Day ? 
Vin. Yes. 
Trav. Before or after your taking Mr., 
Delap into Cuſtody ? 
Witn. After, | 
- Trav. I muſt beg Leave to put this Queſ- 
tion: Mr. Goad, if it had happened that the 
late Proyoſt-Marſhal, Mr. John/ton, had ſent 
a Writ of Venditioni exponas for you to exe- 
cute on the Day when Mr. Crook/hanks, the 
preſent Provoſt-Marſhal, was (as you heard) 
to ſucceed him; and, ſuppoſing you had re- 
* ceived a Promiſe from Mr. Crook/hanks to con- 
> tinue you in your Place, in that Caſe do you 
not believe it to be your Duty? and would 
Jou not have executed the Writ as Mr. John 
ſton's Deputy? | | 
Witn. The Caſe of Mr. Delap is different. 
Ch. Juſ. Mr. Goad, you muſt anſwer the 
Queſtion put to you without any Regard to 
Mr. Delap, who is out of the Queſtion. 
Witn. No, I would not. 
Trav. Was not Mr. Delap a cloſe Pri- 
ſoner on the Third of October? nt 
Witn. Ves. 
| Trav. Had you any Order that Day to re- 
fuſe him the Uſe of Pen, Ink, and Paper ? 
Witn. Yes; but I know he was indulged 
in the Uſe of them, 


Trav 
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Trav. Did you take Mr. Delap to Port 
al, and deliver him in the Fort as a Pri- 
ſoner ? And by whoſe Order ? 

Witn. 1 did take Mr. Delap to the Fort, 
and I delivered him a Priſoner to Captain 
Trower, and by Order of the Governor. 

Trav. Did you go to the Fort on the Sixth 
of October, and ſee Mr. Delap in Confine- 
ment ? : 

Witn. Yes. 

Trav. Had you any Orders to preſs Mr. 
Delap to give the Power of Attorney, or 
ſome Order to deliver up the Books and Pa- 
pers, and to threaten to put him in Irons if 
he did not ? 

Witn. I received no Orders, nor uſed no 
Threats; what I mentioned was only my 
private Advice, 

«Trav. Was Mr. Delap in Irons when he 
ſigned the Power? | 

Witn. No, | 

Trav. Did you put Mr. Delap in Irons, 
or give Orders to any other Perſon, and to 
whom, to do ſo? 

Witn. I did not put Mr. Delap in Irons, 
nor give any Orders for that Purpoſe to any 
Perſon. 

_ Trav. Did you not give Orders to Mr, 
Biggs to put Mr. Delap in Irons? and was 
not then Mr. Biggs your Deputy? 


; Witn, 


E 

MWitn. 1 gave Mr. Biggs no Orders; Mr. 
Biggs had been, but was not then, my De- 
puty. Lieut. Col. Spragg, on Sunday the 
Sixth of October, told me, when he was at 
the Fort, that he had no Irons in the Fort; 
and that the Soldiers could not put Irons on 
any Perſon; and deſired me to ſpeak to the 
Goaler of Port Royal to find Irons, and put 
them on; of which I acquainted Mr. Biggs, 
but gave him no Orders. 


Mr. Samuel Johnſton (who had been ap- 
pointed Provoſi-Marſhal by the Governor, 
and had ſucceeded Mr. Delap) was the next 
Witneſs produced by the Proſecutors. 


Proj. Mr. Johnſton, pleaſe to relate to the 
Court and Jury what you know concerning 
the firſt Writ of Election for Port Royal, rg 
turnable the Eighth of Oclober; of your Ap- 
pointment as Provoſt-marſhal ; and the De- 
mand you made of Mr. De/ap, to deliver you 
that Writ, among other Things, belonging 
to the Office of Provoſt-Marſhal ; and his 
Anſwer to you. 

— Witn. I was appointed Provoſt-Marſhal 
on the Second of OFober, and ſworn in be- 
fore the Governor in Council; and received 
my Commiſſion on that Day. On the Third 
of Oclober I went to the Governor's Houſe to 
attend him in Chancery, who told me, that 
he had a good deal of Buſineſs to do, and 
therefore 
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therefore he excuſed me from his Attendance. 
About eleven or twelve o Clock that Day, 
Mr. Goad told me that Mr. Delap was come 
to Town, and where I might find him, 
which I hinted to the Governor while ſitting 
in Chancery; and the Governor gave me 
verbal Orders to apprehend Mr. Delap, and 
keep him in Cuſtody until he returned from 
Chancery. I found Mr. Delap walking in 
the Street, and deſired him to go with me to 
the Governor's Houſe; at which Mr. Delap 
heſitated ; but, being told I had the Gover- 
nor's Orders, he went with me. Soon after 
the Governor had returned from Chancery, I 
ſaw Mr. Reed, the Governor's Secretary, de- 
hver to Mr. Delap his Suſpenſion, and an 
Order to deliver up the Writs, Books, and 
Fapers, belonging to the Provoſt-Marſhal's 
ffice. I then put a Paper into Mr. Delap's 

Hands, telling him it was a Bond of Indem- 
nity to him for his Office; and that, if he 
thought that not ſufficient, I would give him 
Security in any Sum he required ; and then 
I aſked Mr. Delap if he would deliver u 
the Writs, Books, and Papers? To which 
Mr. Delap anſwered, that he had, or would 
ww Advice ; and that he would conſider 
Ot it. 

Prof. Did Mr. Delap refuſe to give up the 
Writs, Ge. according to the Order? 


7 Witn, 
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_  Witn. I underſtood, by his Anſwer, that 
Mr. Delap as much as refuſed to give them 
up. | | 
| p, to the Witn. Mr. Johnſton, pleaſe to 
go on with your Evidence. | | 

Witn. I then ſpoke to the Governor, who 
was on the Stairs in the Hall, telling him 
that Mr. Delap did not incline to deliver the 
Writs, Books, and Papers; on which the 
Governor ſaid, Carry him to Gaol, While 
Mr. Delap and I were waiting in the Hall, 
Mr. Delap aſked me if I had any Warrant to 
commit him? I anſwered, No; but that I 
would ſoon have one. After this, Mr. Delap 
walked away pretty faſt, and Mr. Goad and 
I followed him and brought him back. 

Prof. Mr. Johnſton, when did you receive 
the new Writs of Election for Port Royal? 
Vin. On the Third of October in the 
Morning. | 

_ Prof. On what Day did you execute that 

Writ? 
Mit. On the Fourth of October On 
the Fourth, when 1 was at Port Royal, I 
received a Letter ditected to Mr. Delap, in 
Kingston, which I have in my Hand. 


This Letter was then handed to, and read by 
. the Clerk of the Crown. The Purport of it 
was, Acknowledging the Receipt of his Let- 
ter of the Third of 3 from King- 


ſton, 
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ſton, deſiring him to take the Advice of his 
Counſel ; and, giving their Opinion, that as 
he was ſuſpended from his Office, it was his 
Duty to deliver up the Writs, Books, and 
Papers, belonging to his Office, to his Suce 


ceſſor. 


Witn. On Saturday Evening, the Fifth of 
October, I received a Letter from Mr. Price 
directed to me, which I read, and then 
ſhewed the Letter to the Governor ; which 
Letter is here. ¶ Delivering it to the Clerk of 
the Crown. 


This Letter was then read, and it imported, 
That, as Mr. Price had heard that the 
Writs, Books, and Papers, belonging to the 
Provoſt-Marſbals Office, could not be found, 
be thought it proper to acquaint him, that 
Mr. Delap had lodged two Cheſts in his 
- Houſe as containing Things which were the 
Property of him and his Brother; that Mr, 
Delap had the Key of the Room where they 
were depoſited, defiring Mr. Johaſton, if 
he thought proper, ie make it known to the 
Governor ; for, if any Thing of that Sort 
was there, he was ready to deliver them 
up. 
Witn. On Sunday, the Sixth of Ofober, 
J received an Order from the Governor in 
Council, to ſearch the Houſes of Mr, Price 
| and 
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and Dr, Vynter. I went to Spaniſh Toren 
that Evening, and ſhewed Mr. Price the 
Order. He aſked me, if I had got the Key 
of the Room? When I told him 1 had, he 
immediately admitted me to open the Door, 
and take the Cheſts, which J found locked 
and ſealed ; and in that Manner I had them 
carried to my Office, where an Invento 
was taken in the Preſence of the Secretary, 
the Clerk of the Crown, and other Gentle- 
.men. In one of thoſe Cheſts were the 
Writs of Election (excepting that for the 
Pariſh of St. Dorothy) and among them was 
the Writ for Port Royal. I likewiſe received 
a Trunk from Dr. Wynter, which was ex- 
amined in the ſame Manner. This Trunk 
contained ſome Writs concerning judicial 
-Proceedings, and ſome Papers relating to the 
Provoſt-Marſhal's Office. 


Hs Croſ-Exami nation was to the following 
Effect. 
9. Mr. Yobnften, when did you receive 
your Commithon ? 
A. On the Second of Oeber. 

When were you ſworn into your Of- 
fice? Was it before or after receiving your 
Commiſſion? 

A. After. 
2, What Queſtion did Mr. Delap atk you, 
on the Third of October, concerning your 
E 2 being 
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being Provoſt-Marſhal? and what Anſwer 
did you give? 

A. Mr. Delap aſked me if I was Provoſt- 
Marſhal ? I told him I was not yet Provoſt- 
Marſhal fully. My Reaſon for ſaying ſo was, 
that I had been inſtructed to give ſuch an 
Anſwer, and leſt there might be two Pro- 
voſt- Maſhals at the fame Time; for I had 
not then delivered the Security-Bond to Mr. 
Delap. 

9. Did you ſhew Mr. Delap your Com- 
miſſion, or deliver him a wes a of it ? 

A. No. 

9. Was it before or after Mr. Delap had 
been ſerved with his Suſpenſion that you told 
him you was not yet Provoſt-Marſhal fully ? 

A. Before. 

9. Did you, at any Time, that Day, or 
after, tell Mr. Delap that you was Provoſt 
Marſhal ? | 

A. No. 

9. Did you look upon Mr. Delap to be 


your Priſoner when you gave him the Bond? 


A. Yes, I looked upon him to be a Pri- 
ſoner in Law, as having made his Eſcape 
from the Coroner. 

Ch. Juſ. Mr. Jahnſton, in the Order of 
the Council ſerved on Mr. Delap, were you. 
not ſtiled Proyoſt-Marſhal ? 

WL itn, Ves. 


E 

9, Did you believe that Mr. Delap knew 
he was ſuſpended on the Third of Ofeber, 
when the Governor fat in Chancery? 

A. I believe not. 

Juſ. Cooke. Mr. Fohnſton, give an Account 

to the Court and Jury of Mr. Delap's Be- 
haviour, on the Third of October, before 
the Governor. 
Mitn. Mr. Delap, when at the Governor's 
Houſe, walked to and fro in the Governor's 
Preſence, with his Hat on, and twirling his 
Cane, on which the Governor ordered me 
to pull Mr. Delap's Hat off. I then rebuked 
Mr. Delap, and he took off his Hat. 


Mr. Charles Kelfall, Coroner for the Precinct 
of St. Catherine, was called next. 


Prof. Mr. Kelſall, had not you a Warrant 
againſt Mr. Delap on the Firſt and Second of 
October? and did he not make his Eſcape ? 

Witn. On the Firſt Day of October I re- 
ceived a Warrant from the Governor to take 
into Cuſtody, and bring before him, Mr. De- 
lap, the then Provoſt-Marſhak I executed 
the Warrant, and attended on the Governor 
in Council with Mr. Delap, on the Second 
of October in the Morning, when there I wag 
called in before the Council, and ordered by 
the Governor to take Mr, Delap to Spaniſh 
Town, and ſee that he brought down the 


three Writs with him, and w return and 
bring 


4 
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bring Mr. Delap before the Governor again 
that Day. It was then about Noon. Mer. 
Delap ſtayed to dine in Kingſton. After 
Dinner Mr. Delap and I ſet out for Spaniſh 
Town, and got there in the Evening. Mr, 
Delap had ſome Converſation in Spaniſh 
Tewn with Mr. Price, Dr. Fuller, Counſel- 
lor Gordon, and Mr. Morſe. I preſſed Mr. 
Delap to return to King/ton that Night: Mr. 
Delap alledged he was indiſpoſed, and Dr. 
Wynter, who was then preſent, felt his Pulſe, 
and ſaid Mr. Delap was not well, and that 
travelling in the Night-Air would probably 
bring a.Fit of Sickneſs on him. I then de- 
ferred going until the next Morning, when 
I called upon Mr. Delap to go with me: Mr. 
Delap told me he could not go until he had 
done his Buſineſs. He was then in his Office, 
and I ſaw three Papers with broad Seals, 
which I took to be Writs of Election: I was 
diſpleaſed at Mr. Delap's Delay, and told 
him that I would go down to King/ton ; and, 
if I had any further Orders, I would not treat 
him ſo gently as I had done. I went accord- 
ingly down to Kng/{on, fearing the Gover- 
nor would be diſpleaſed at my ſtay; and I 
acquainted him that I could not get Mr. De- 
lap to come with me, 


This 
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This Witneſs was croſs-examined to the Pure 
| poſe following. 

9, Mr. Kelſall, was Mr. Delap your pri- 
ſoner on the Firſt of October? 

A. Ves. 

9. Did you look upon Mr. Delap to bs 
your Priſoner on the Second of Oober ? 

A. Yes. 

9. When you left Mr. Delap on the Third 
of October in the Morning, to go to Kingston, 
did you then look upon him to be ſtill your 
Priſoner ? 

A, I looked upon him to be my Priſoner 
upon his Parol ; for he faid he would foilow 
me to Kingston. | 

. Had you a New Warrant to apprehend 
Mr. Delap on the Third of October? 

1 

9. Where is that Warrant? 

A. have it in my Pocket. 

Q., Will you pleaſe to produce it to the 
Court ? 

A. No, I do not chuſe it, for it was not 
executed. 

Chief Juſt. As the Warrant was not exe- 
cuted, I cannot ſee it is any Evidence, nor 
do I think the Witneſs can be required to 
produce it againſt his Will. 

Trav, Mr. Ke Wall, will you pleaſe to hold 
it in your Hand, and read it ? 
| A. No; 
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A. No; but I remember the Contents of 
it, and if I am aſked any Queſtion about it, 
1 will anſwer it. 

2. in that Warrant to apprehend Mr. De- 
lap, dated the Third of October, is he not 
ſtiled Provoſt-Marſhal ? 

A. Yes, 


Mr. George Carr, fir? Clerk to Mr. Delap, 
when Provoſt-Marſhal, was then called 
upon; and the Counſel for the Proſecution 


examined him to the following Purpoſe. 


2 Mr. Carr, was you Clerk to Mr. De- 
- Jap, in the Provoſt-Marſhal's Office, on the 
Third of October? 


A. Ves. 
9. Did you know any thing of the firſt 


Writ of Election for Port Royal? had you it 
ye in your Poſſeſſion? and what became of 
it 

A. J was at Mr. Delap's Houſe, in his 
- Office, on Thurſday Morning the Third of 
October, and had the Writ for Port Royal, 
with other Writs, under my Care. Mr. De- 
lap aſked me for the Writs, and other Papers 
relating to the Office ; I delivered the Writs 
(and among them the Port Royal Writ) to 
Mr. Delap, and at that Time put Mr, Delap 
in Mind, that the Port Royal Election was 
to be on the next Day, bf aſked his Leave 
to go to ſee it. 


9. Did 


[ 41 ] 

9. Did you aſk Mr. Delap any Queſtiog 
when you delivered the Writs to him ? 

A. Yes, I aſked him what he was going 
to do with the Writs. | 

2. What Anſwer did he give? 

A. Mr. Delap told me, I had no Buſineſs 
with them, nor did I know what he intended 
to do with them. | 

Q, What didMr. Delap do with the Writs? 

A. He put them in a Cheſt, which I lock- 
ed, and then gave the Key to Mr. Delap. 

Q, Was that Cheſt in Mr. Delap's Houſe, 
between the Third and Fourth of October at 
Night, when the Houſe was ſearched ? 

A. No. | 

| Prof. Did you receive a Letter from Mr. 
Delap, dated the Third of October ? | 

Witn. Yes, I received a Letter by the 
Hands of Mr. Charles Yhite, dated the Third 
of October at Night, and open. 

9. Do you know any thing of a Trunk 
being carried from Delap's Houſe to the 
Houſe of Dr. Vynter. 

 Witn. Yes, when I received the Letter, I 
applied to Dr. Vynter for his Leave to put a 
Trunk of Mr. Delap's in his Houſe, who aſk- 
ed me, If it contained his private Affairs? I 
told him, I believed fo; he then ſaid, I was 
welcome, I then had the Trunk carried to 


his Houſe. 
F Pref. 
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Proſ. Were any Writs of ani in that 
Trunk? 

Witn. I cannot tell, for I aid not examine 
what was in it. | 

Ch. Just. What was your Opinion of Mr. 
Delap's Intention in locking up the Writs ? 

Witn. I believe it was to ſecure them. 

9. Did you not believe his Deſign was to 
ſecret them ? 
A. I cannot tell Mr. Delap's Intention; but 
I believe he wanted to ſecure them. 


After this was read the Examination of Roſe 
Fuller, Eſq; taken by Conſent of Parties, 
before Juſtice Cooke out of Court. 


This Examination is a minute Detail of 
ev ery Particular which came within the Ex- 
aminant's Knowiedge, relating to Mr. Delap's 
Tranſactions, concerning the Writ of Elec- 
tion for Port Royal, from Wedneſday the Se- 
cond of October 17 54, a great Part of which 
was deemed by the Court immaterial to the 
Iflue of the Cauſe before them. The Facts 
and Circumſtances ſet forth, material to the 
Iſſue, were to the following Purpoſe : 

That Mr. Delap informed the Examinant, 
on the Evening of the Second of October, 
that the Governor in Council had that Day 
commanded him, by their written Order, to 
return to him in Council the Writs of Elec- 
tion for Port Royal, Kingston, and St. An- 

drew, 
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drew, tho' they were not executed, nor be- 
come returnable, according to the Exigency 
of them, nor the Time appointed by them 
for doing either come to paſs, and that he 
was then in Cuſtody of the Coroner, by the 
Governor's Command, until he returned 
them. That Mr. Delap ſaid, He was greatly 
alarmed at fo ſtrange and extraordinary a Pro- 
ceeding, and expreſſed his Concern and Ap- 
prehenſions, of being thereby required to act 
contrary to the Duty of his Office, and con- 
trary to what he was bound by his Oath ta 
rform, which would ſubject him to Pains 
and Penalties. The Examinant then ſets 
forth, That he, Mr. Price, Mr. Morſe, and 
Counſellor Gordon, adviſed Mr. Delap to pre- 
ſent a Petition to the Governor, ſetting forth 
his Doubts, and praying to be heard by his 
Counſel ; that he read the Petition, and ap- 
proved of it. A Copy of this Petition was 
annexed to the Examination produced in 
Court, but was not read ; however, as it was 
Part of that Evidence handed to the Jury, 
the following Copy thereof is here inſerted, 


F 2 Jamaica, J.] 
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Jamaica, J To his Excellency CHARLES 
KNOwLES, Eſq; Captain-General and Go- 
vernor, &c. and to the Honourable the 
Council, 


The humble Petition of FRAncis DELay, 
Eſq; Provoſi-Marſhal of the ſaid Iſland. 


Sheweth, HAT your Petitioner was 
taken into Cuſtody the Firſt 
Inſtant October, by Charles Kelſal Coroner 
of the Pariſh and Precin& of St. Catherine, 
by virtue of a Warrant, dated the 
Day of ſigned by your Excel- 
lency, directed to the ſaid Charles Kelſal, a 
true Copy of which Warrant is hereunto an- 
nexed. That in further purſuance of the 
faid Warrant, your Petitioner was brought 
in Cuſtody before your Excellency, and your 
Honours, on Wedneſday the Second Inſtant, 
by Charles Kelſal : That, on the Second Oc- 
tober, your Excellency and your Honours in 
Council, were pleaſed to order your Petiti- 
oner to return that Day to the Council the 
three Writs of Election for the Pariſhes of 
Part Royal, Kingston and Leguanea, a true 
Copy of which Order is hereunto annexed. 
That your Petitioner returned, in Cuſtody 
of the ſaid Charles Kelſal, to his General Pro- 
voſt-Marſhal's Office in the Town of Sz. Jago 
de la Vega, where the ſaid Writs remained, 
about 
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about Six o' Clock in the Afternoon, with an 
Intent to obey your Honour's Order: That 
your Petitioner, on inſpecting ſaid Writs, finds, 
that the Writ of Election for the ſaid Pariſh 
of Port Royal is not to be executed until the 
Fourth Day of this Inſtant October, and is 
returnable before your Excellency in Council 
on Tueſday the Eighth of faid Inſtant ; that 
the ſaid Writ of Election for the Pariſh of 
Liguanea, called St. Andrew, is to be executed 
on Saturday the Fifth Inſtant October, and is 
returnable the faid Thurſday the Eighth Oc- 
tober Inſtant ; and that the ſaid Writ of E- 
lection for Ningston on Seventh, and return- 
able Tueſday the Eighth ; that your Petitioner 
apprehends, (being ſo adviſed) that he can- 
not, conſiſtent with his Oath, and the Duty 
of his ſaid Office, and the Truſt in him re- 
poſed, part with the faid Writs, or any of 
them, till ſuch Times as the ſame ſhall be 
ſeverally executed according to Law, and be- 
fore the ſame ſhall be returnable, according 
to the Exigency of the ſaid ſeveral Writs, 
without making himſelf liable to many Pains 
and Penalties, contained as well in the Laws 
of Great Britain, as in the particular Acts 
paſſed by the Governor, Council, and Aſ- 

ſembly of this Iſland. | 
Your Petitioner therefore humbly prays 
your Excellency, and your Honours, 
That he may be heard by his Counſel 
befo.e 
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before your Excellency and your Ho- 


nours, with reſpect to returning to this 
Honourable Board the ſaid three Writs 
of Election for the Pariſhes of, &c. be- 
fore the ſame ſhall be ſeverally executed 
and returnable according to Law; and 
that in the mean Time your Excellenc 
and your Honours will be pleaſed to 
give Orders for the Enlargement of your 
Petitioner, or that he may be admitted 
to Bail; and that your Excellency and 
your Honours will be pleaſed to grant 
to your Petitioner ſuch further and other 
Relief, as to your Excellency and your 
Honours, in your great Wiſdom, ſhall 
ſeem meet, 

Francis DELAP. 


The Examinant then ſets forth, 'That one 
Mr. Ingram (who, at his Requeſt, was per- 
mitted by Mr. Delap to write in his Office) 
came to this Examinant's Houſe, at his Pen 
or Farm, on the Third of October in the 
Morning, and told him, That Mr. Delap 
was packing up the Writs, Books and Papers 
of his Office in Cheſts. That a Letter from 
Mr. Delap, dated in Kingston the Third of 
October, came to his Hand on the Fourth of 
October, in the Morning, at Port Royal, 
which was annexed likewiſe to the Exami- 


nation, 


I 


nation, and read. The following is a Copy 
of it. 


Kingſton, Third October 17 54, from Mr. 
Goad's Houſe, uſually called the Gaol. 


GENTLEMEN, 
I AM extremely ſorry to write you from 
this Place, eſpecially, asI muſt acquaint 
you, That his Excellency has not only 
quieted me, but ſent me into Gaol, with- 
out any Reaſon that I know of, only not 
returning the Writs; at leaſt he mentioned 
nothing elſe to me. I delivered my Pe- 
tition, Affidavit, &c. before the Quietus 
was brought me. Being ſuſpended, and 
likewiſe in Dureſſe, and the Writs left be- 
hind in Spaniſþ Town, according to the 
Opinien of my Counſel and Friends, I can 
neither execute theſe Writs, nor give them 


to any other Perſon to be executed; ſo 


that I am at a great Loſs how to behave, 
not only as to the Writs not yet executed, 
but in regard to the Return of all the o- 
thers. I hope you will think this Affair of 
ſufficient Conſequence to bring you to this 
Town immediately, as I dare not truſt to 
my own Judgment in a Matter of ſo much 
Importance, not only to myſelf, but to the 


Country in general. 
2 « His 


l | 

te His Excellency the Governor has thought 
* proper, upon finding that I had not re- 
« turned the Writs as deſired, to order Mr. 
« Jobnſton, the New Provoſt-Marſhal, to go 
« and break open my Houſe, Dpors, &c. by 
« Force, and to take out all the Books, Pa- 
« pers, &c. belonging tothe Provoſt-Marſhal's 
Office. This happened to be ſaid in my 
« Preſence; and I at ſame Time told Mr. 
&« Fohnfton, J apprehended this would be an 
« illegal Tranſaction, and if he did *twas at 
&« his Peril. I have not Time to tell you all, 
« only that I have diſpatched a Friend to 
« Spaniſh Town with Intelligence and Or- 
« ders, to treat any Perſon who may attempt 
te any Violence upon my Houſe like Thieves 
and Robbers. I long extremely to ſee you 
&« here, and am reſpectfully, 


GENTLEMEN, 
To Charles Price, Roſe Your moſt obedient 
Fuller, and John. Morſe, 
Eſqrs. or any of them, humble Servant, 


at Port Royal. 
FRANCIS DEeLae, 


* His Excellency not only ordered me to 
* be clapt into a Dungeon, but told me be- 
« fore Five or Six Gentlemen, that he would 
e immediately ſhip me off for England; ſo, 
Gentlemen, if you have any Commands, 


« ſhall 
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* ſhall be proud of being the Bearer of 


« them.” 
F. DELAP. 


The Examinant alſo ſets forth, That he, 
Mr. Price, and Mr. Morſe, anſwered this Let- 
ter; and that the Anſwer was that Morning 
ſent to Mr. Delap, when in Confinement at 
Kingston ; but that the Meſſenger returned 
with it, and ſaid, That no Letters would be 
admitted to be ſent unto him ; -that then the 
Letter was delivered to Mr. Johnſton at Port 
Royal, when he was officiating as Provoſt- 
Marſhal at the Poll un the Day of the Elec- 
tion, acquainting him, that it was a Letter to 
Mr. Delap, and that he might open it if he 
pleaſed. This Letter is the fame as that 
mentioned in Mr. Johnſton's Evidence, the 
Subſtance of which 1s there given. 

The Examinant then declares, That the 
Account Mr. Ingram gave him, the Contents 
of this Letter, and Mr. Jobnſton officiating 
that Day as Provoſt-Marſhal, at the Port 
Royal Election, ſeemed, at that Time, in his 
Opinion, to ſhew an Intention in Mr. Delap 
not to deliver up the Writs of Election, and 
other Affairs of his Office, to Mr. Johnston 
his Succeſſor. But he afterwards ſets forth, 
That in all the Converſation he fince had with 
Mr. Delap, he conſtantly declared to the Ex- 


aminant, That his only Deſign was to ſecure 
"mn the 
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the Writs, &c. until a legal Demand was 
made by a Perſon properly authorized ; for 
he was apprehenſive, that Force would be 
made uſe of to take them from him, in an 
irregular Manner, He then gives an Ac- 
count of Two Letters which he received from 
Mr. Delap, dated from Port Royal, one di- 
rected to him and Mr. Price, and the other 
to him, Mr. Price, and Mr. Beech; but ſays, 
that the latter was never communicated to 
Mr. Beech. Theſe Letters were annexed to 
the Examination, and read in Court, of which 
the following are true Copies, 


GENTLEMEN, 
* OU may eaſily know my Caſe and 
ee Crime, if it be one, not returning 


ce the Writs, for the Reaſons mentioned in 
© my Petition to the Governor and Council, 
e as J had been informed or adviſed by ſome 
© Lawyers and Friends, Now I beg your 
* Advice and Opinion, whether you think 
6 I ſhould, as a Man of Honour, mention 
*© the Names of the Gentlemen who adviſed 
« and approved of that Petition. I have as 
e yet mentioned no Name whatever, not- 
6% withſtanding my long Confinement, and 
** being moſt Part of that Time in Irons, 
«© Night and Day, and in bad Health, with- 
© out Reſt or tolerable Accommodations. I 
“% have taken all on myſelf to fave others. 


Judge | 
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JEL: 

Judge whether thoſe. Gentlemen ſhould 
not be as tender of my Perſon and Fortune 
as I have been of theirs, and voluntarily 
ſhew themſelves; Crime and Diſhonour 
there can be none. But why ſhall I bear 
all, and be ruined, by being ſent from my 
Eſtate, Family and Concerns, home to 
England, as I am told, and without two 
Days Warning to ſettle my Affairs, pub- 
lick or private; the Reaſon I know not 
authentically, but ſuſpe& the above, and 
an implied ſuppoſed Contempt of the Go- 
vernor and Council, for not returning the 
Writs to them, according to their Orders. 
As my Adviſers muſt know my Caſe, I 
hope they will do ſomething for me, and 
bear a Share with me, which will make 
the Burden lighter. But if they or you, 
Gentlemen, think I ſhould perſiſt in my 
Reſolution of not telling their Names, for 
the Safety of their Perſons, or the Good 
of the Publick, I hope to convince them 
and you of my acting the Part of a Gentle- 
man and a good Citizen ; but I hope and 
expect, that my Friends and ſuppoſed 
Fellow-Criminals will take effectual Care 
of my Affairs in my Abſence, and ſend a 
proper Credit with and after me to Eng- 
land. 1 long for your Opinion, what I 
ſhould do, which pleaſe to ſend as ſoon 
as poſſible by A. D. or ſome other truſty 

G 2 Meſſen- 
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* Meſſenger: ; God bleſs the King, and Prof- 
e perity to the Land we live in. 


Fort Charles, 
Oct. 22,1755. Yours, F. DuLay. 


To the Honourable Charles Price, 
Roſe Fuller, and Thomas Beech, 
Eſqrs. or any of them. 


SIR, Fort Charles, Nov. 4, 1754. 
* 1 Hope you'll think that the Conſciouſ- 


neſs of my own Innocence, and the 
% Deſire of my recovering my Liberty, are 
ca ſufficient Apology for the Liberty I take 
*© in making my Caſe known to you. I 
* have been in Priſon ever fince the Firſt 
* of October laſt, and a great Part of the 
Time in Irons; any Perſon who knows 
the State of my Affairs, may eafily con- 
„ ceive how prejudicial this Confinement 
*« muſt be, not only to my Health, Reputa- 
e tion, and Credit, but to my Fortune, and 
„ that of my Family, and of many Friends 
© and Correſpondents in Great Britain, and 
« other remote Countries, for whom I am 
Truſtee and Attorney; and what will be 
« ſtill an Addition to thoſe Hardſhips and 
% Grievances, I am told, Sir, that I am to 
be ſent to England as a State-Priſoner. 
* What may, be meant by this, Time will 
** diſcover. But if ever Ireach England, I am 
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ſure I ſhall know what is the Crime laid to 
my Charge, and who is my Accuſer, 
and have an Opportunity of juſtifying my- 
ſelf, But, Sir, what Occaſion can there 
be, for ſending a Man round the World 
in Search of Juſtice? or is he to be pu- 
niſhed before he is found guilty ? Have 
we no Juſtice in Jamaica? Is not the 
Britiſh Government and Laws in Force 
here? Have we not Judges and Juries, 
Men of Senſe and Honeſty, fit to try and 
condemn, and puniſh all Sorts of Crimes 
and Miſdemeanors, here in the ſame 
Manner as in England? Beſides, Sir, 
all my Vouchers, whether Perſons or 
Writings, are in Jamaica, and may either 
be loſt, or never ſent to England for my 
Uſe. I not only told his Excellency and 
the Council, but offered to make Oath 
before them, that I neither knew of, nor 
did believe there 1s, or has, ever been 
ſince I have lived in this Iſland, any 
Scheme, Plot, or Contrivance whatſoever, 
tending towards the Diſcredit or Preju- 
dice of his Majeſty's Government, or for 
diſturbing the Adminiſtration, Juſtice, or 
Peace of this Iſland. I abjure and deteſt 
all ſuch wicked Notions, as much as I 
deſpiſe the mean Malice of the unknown 
Perſon who has ſuggeſted theſe ground- 


leſs Suſpicions to his Excellency or the 
Council. 
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« Council. If ever I was really ſuſpected, 
] preſume there muſt be now an End to 
« ſuch Suſpicions, as I conceive all my 
« Clerks, or other ſuſpected or ſuppoſed 
ce Witneſſes, have been by this Time ſuffi- 
« ciently examined; and if they have prov- 
« ed any Thing, I dare ſay they have prov- 
« ed, that I have acted the Part of a good 
« Officer, and an honeſt Man. So that I 
« apprehend, his Excellency and their Ho- 
© nours of the Council muſt now be fully 
&« ſatisfied of my Innocence. I hope they 
« will order me to be immediately ſet at 
Liberty, and bring the malicious, falſe 
« Informer, to his deſerved Infamy and con- 
« dign Puniſhment. If this be not immedi- 
& ately done with or without your Media- 
e tion, I muſt pray you will take the legal 
« and proper Method of bringing me by 
« Habeas Corpus, or otherwiſe, before the 
« Aſſembly, or ſome of the Judges, that 
&« you, I, and every Body, may know what 
ce is my Crime, real or limaginary; and that 
&« may not be ſent to Europe, but tried 
« here. If Gentlemen of Senſe, Fortune, 
and Integrity, do not exert themſelves, 
* upon proper Occaſions, to ſupport the 
% Law, and the Liberty of the Subject, the 
« Law will not be able to protect them- 
\ « ſelves from Injury or Oppreflion. Any 
« other Man as well as I may be called a 
| e State- 
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State-Priſoner, kept in Gaol and in Irons, 
upon groundleſs Suſpicion, ſent to Eng- 
land, and be honourably acquitted; re- 
turn to Jamaica, and find his Fortune 
torn to Pieces or diſſipated; and himſelf a 
Beggar, inſtead of being Maſter of a plen- 
tiful Eſtate. I can gueſs at nothing that 
could poſſibly give Umbrage to his Ex- 
cellency and the Council, except it be 
my Conduct in Regard to the Elections of 
Aſſembly- men, which indeed the Gover- 
nor told me of; but therein, and I think 
in every Thing elſe, I followed the Law, 
agreeable to my Oath and Duty : if I have 
erred, it was not deſignedly; but I am ve- 
rily perſuaded I have done right. I am 
with great Eſteem and Reſpect, 


Ss 1K 
Your moſt obedient humble Servant, 
F. DELay, late Provoſt-Marſhal. 


To the Honourable Charles Price, Eſq; 


Speaker, of the Aſſembly ; or to the 
Honourable Roſe Fuller, Eſq; 


Mr. Peter Ingram, who wrote in the Office 


when Mr. Delap was Proveſt- Marſhal, was 
then called upon. 


Prof. 


1 

Proſ. Did you write in the Provoſt-Mar- 
ſhal's Office, when Mr. Delap was Provoſt- 
Marſhal. 

A. Yes. 

2. Were you in the Office, on Thurſday 
Morning, the Third of October ? 

A. Yes. 

2, What do you know of the firſt Writ 
of Election for Port Royal? 

A. When I went to Mr. Delap's Houle, 
on Thurſday Morning the Third of October, 
to the Office, I found Mr. Delap in great 
Confuſion, and buſy in packing up Books, 
Writs, and Papers, out of the Office, in 
Cheſts and Trunks. 

Did you ſee, Mr. Carr have the Writ 
for Port-Royal i in his Poſſeſſion? 

A. Yes, I ſaw him deliver that and other 
Writs to Mr. Delap that Morning : I then 
went to ſee Dr. Fuller, at his Houſe, and in 
Surprize told him, that Mr.Delap was pack- 
ing up Writs, Books, and Papers, out o the 
Office, in Cheſts and Trunks; and that I 
feared Mr. Delap was doing what he could 
not anſwer. 

9. Did you believe that Mr. Delap | in- 
tended to 2 the Writs? 

A. Ves. 


The 
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Ie Wi tneſs was then croſs- eamined. 


9. Mr. Ingram, do you believe Mr. De- 
lap locked up the Writs with any bad In- 
tent ? 

A. I believe not; for I have often, before 
this Affair happened, heard Mr. Delap ex- 
preſs himſelf deſirous of giving up the Office, 
and wiſh that there was a Perſon properly 


appointed and authorized to take it off his 
Hands. 


William Thomas, Eſq; one of the Aſſiſtant 


Judges (but not then fitting) gave his Teſti- 
mony in the following Manner. 


Witn. On the Third of Octcber in the 
Morning, at the Requeſt of Mr. Garrigues, 
I called at Mr. Delap's Houſe ; he requeſted 
me to ſit down until a Paper was ready, to 
which he wanted to make an Affidavit before 
me: I ſtayed there 'I'wo or Three Hours, 
and took Notice, that Mr. Delap was buſy 
packing, up Books and Papers out of the 
Office in Cheſts; and I ſaw Three Papers 
with Seals to them, wrote upon the Back 
Kingſton, Liguanea, and Port. Reyal. I then 
ſuſpected Mr. Delap was doing wrong, and 
I aſked how People could make Searches 
when the Books were locked up ? It was this 
Suſpicion, that Mr. Delap intended ſomething 

H bad, 
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bad, which induced me to ſtay ſo long, and 
not any Intimacy I had with Mr. Delap, for I 
have had an utter Averſion to him ever ſince 
Mr.Delap's Behaviour to my Friend Mr. Hill. 
I do believe Mr. Delap intended to ſecrete 
the Writs. 


The Examination of the Witneſſes in Sup- 
port of the Proſecution, and the Croſs-Exa- 
mination in Behalf of the Traverſer being 
finiſhed, Lieutenant Colonel Spragg, Com- 
mander of his Majeſty's Fort at Port Royal, 
Capt. Trower, and Biggs, late Deputy 
Marſhal for Port Royal, and Mr. Samuel 
Worth, of the Town of St. Jago de la Vega, 
Practitioner in Phyſick and Surgery; were 
ſeverally ſworn as Witneſſes for the Traver- 
ſer. 


Lieutenant Colonel Spragg was the firſt exa- 
mined, to the following Purpoſe : 


Q. Colonel Spragg, did you receive Mr. 
Delap, as a Priſoner from Mr. Goad, om the 
Fifth of Oclober, with an Order to kgep him 
a State-Priſoner in the Fort ? 

A. No. I was not in the Fort at that 
Time, Capt. Trower can give the beſt Ac- 
count of that Tranſaction, 

Q. Was Mr. Delap a Priſoner in the Fort, 
on the Sixth of October? | 


A. Yes. 


( 59 ] 
A. Yes. 


Q. Did you ſee Mr. Delap there, and in 


Irons ? 

A. Mr. Goad came to me at the Fort, on 
Sunday the Sixth of October, and I told him 
that there were no Irons in the Fort, and 
that none of the Soldiers could put Irons on 
the Priſoner ; that it was the Buſineſs of 
the Marſhal ; and I deſired him to ſpeak to 
the Gaoler of the Town for Irons, and a 
Perſon to put them on : I then left the Place 
where Mr. Delap was confined, and did not 
ſee the Irons put on; but when I heard the 
Irons were put on, I returned. 

Q. Was there an Order to hinder Mr. 
Delap the Uſe of Pen, Ink, and Paper? 

A. Yes : But I have Reaſon to believe he 
obtained them by Means of thoſe who at- 
tended him. 

Q. By what Authority was Mr. Delap 
kept Priſoner at the Fort, and put in Irons ? 

A. By the Governor's Order. 

Q. Did you hear Mr.Goad uſe anyThreats 
to force Mr, Delap to write, or ſign any 
Paper ? 

A. No. 


Capt. Trower was then called. 


Q. Capt. Trawer, did you receive Mr, 
Delap, on the Fifth of October," from Mr. 
„ Goad, 
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Goad, as a Priſoner, to be kept in Priſon in 
the Fort, and by what Authority? 

A. I did, and by Orders from the Gover- 
nor. 

Q. Did you hear Mr. Goad uſe any Threats 
to Mr. Delap, in order to force him to write, 
or ſign a Paper? 


A. No. 


Mr. Biggs was the next Witneſs examined. 


Q. Mr. Biggs, were you at Port Royal on 
the Sixth of October, and had you any Or- 
ders to put Mr. Delap in Irons? 

A. Mr. Goad came to me, and deſired me to 
go to the Fort and take Irons with me, and 
ſome Perſon to help me to put the Irons 
on Mr. Delap. I went to the Fort with a 
Man who carried the Irons; I did not put 
them on, but I ſaw the Man, who went 
with me fix the Irons on Mr. Delap. 


The laſt Witneſs called upon was Dr. 
Worth, who declared, that on Thurſday the 
Third of October, as he was going from King- 
fon to Spaniſh Tr con, he met with Mr. De- 
lap on the Road, about hali-way to Paſſage 
Fort; and that it was then about Ten o'Clock 
in the Morning: That Mr. Delap told him 
he was going to Kingston to attend the Go- 
yernor with a Petition ; and that he (the 

Witneſs) 
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Witneſs) took his Leave of him, wiſhing 
him a good Deliverance. 


The Defence of the Traverſer was then ſpoke 
zo by his Counſel, to the following Purpoſe * 


Beginning with the Information it was al- 
ledged, that the Proſecutors had failed in 
Support of their Information, Toto Clo, both 
as to the Foundation of the Charge brought 
againſt the Traverſer, and to the Proof of 
the Crimes of which he is there accuſed. 
The Nature of Informations was then 
touched upon; and it was obſerved, that the 
Difference between them and Indictments is 
very conſiderable; that by the latter, a Man 
cannot be brought upon his Trial, unleſs 
upon Preſentment it appears to a Grand Jury 
that there is a ſufficient Cauſe of Trial; and 
afterwards upon the Trial, beſides proving 
the Fact, the Crime charged muſt be with- 
in the Meaning of ſome known Law or 
Statute, and the Pains and Penalties inflicted 
muſt be ſuch as are preſcribed by them : 
But the Latitude of Informations is great. To 
this Purpoſe, an Obſervation was quoted out 
of a little Tra& of good Authority, enti- 
tuled, Advice to Jurors, by a Perſon of Honour: 
ſince known to be wrote by an eminent 
Lawyer: In this Tract it is obſerved, that 
an Information might be brought againſt any 
Man for not taking his Hat off to the King, 

with 
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with a Charge of having intended a high 
Contempt of, and Diſloyalty to, Supreme Ma- 
jeſty, and to ſtir up Sedition and Rebellion. 
But can Juries be too careful how they find 
guilty upon ſuch Informations; for how fatal 
might be the Conſequences ? Admitting the 
Fact proved, that the accuſed neglected to 
pull off his Hat, can ſuch a Proof be deem- 
ed ſufficient to determine a Jury to find a 
Man guilty, by their Verdict, of intentional 
and implicated Crimes, which muſt be ſub- 

to a diſcretionary and unlimited Pains 
and Penalties ? 

It was then obſerved, that by the Proſe- 
cutor's failing to produce the original Writ, 
the Traverſer was diſcharged ; for in the In- 
formation the Writ for Port Royal, ſuppoſed 
to be ſecreted, is recited ; and therefore this, 
which the Law calls the Corpus delicti, ought 
to be proved by producing the original Writ, 
that it way be compared with the Recital ; 
for if there ſhould be found any Variation, 
in Form or Subſtance, between the Reci- 
tal and the Original, the Information neceſ- 
farily falls to the Ground; much more ſo, 
when it did not appear to the Court that 
there ever was ſuch an original Writ, for 
there was no ſuch Writ produced, and con- 
ſequently there is no Cauſe of Information ; 
It was therefore hoped, that the Traverſer 
would beallowed the Benefit which the Law 


provides 


1 
provides in ſuch Caſes, as much as if he had 
reſted his Defence upon this Point of Law 
only. 

i was then argued, that as to the firſt 
Crime of ſecreting the Writ, it was evident 
the Traverſer held the Writ by virtue of a 
legal Authority, as Provoſt-Marſhal ; that it 
was therefore under his diſcretionary Care, 
and at his Diſpoſal, to depoſite it where he 
thought proper, ſo as the Writ was to be 
had ; and that he executed and produced it, 
when returnable, according to the Exigency 
of it, or when legally demanded ; and that 
while he held the Writ by virtue of this 
Power, his locking it up, or removing 1t 
from one Place to another, or from one 
Houſe to another, could not imply a ſecret- 
ing the Writ, in a criminal or illegal Senſe ; 
for no other Perſon had then a Right to the 
Cuſtody of it, or to inſpect it ; nor was there 
at that Time any Locality, for holding the 
Provoſt-Marſhal Office, fixed by Law. 

Here it was obſerved, that the Evidence of 
Mr. Jobnſton, though a Witneſs brought by 
the Proſecutors, ſhewed, that Mr. Delay had 
Reaſon to think that he himſelf continued 
Provoſt-Marſhal on the Third of Ocfober; 
for Mr. Johnſton declared, that before the 
Service of the Suſpenſion, Mr. Delap aſked 
him, if he (Johnſton was Provoſt-Marſhal. 
that. Johnſton told him, he was not yet Provoſt 

6 fully: 


ki 
Ly 
| 
I 
4 { 
it 
1 
" 
F 
«iv 
"ST 
4 : 
| 
7 10 | 
" 
Z ' 
|) 
18 


4 


— EIES = = = — n . 
5 I 8 98S ED 


— — 
=? — 


Ew. . A af hs I £63 


- _— — 
= - 


— 


p ” _ — — 
> 2 — — = _— — — * 
— — ——ůů — —— — — 


—— . — — 
—F EF = — Er 


—— 

- - — 
= 

AS 


| { 64 J 3 
fully: And it was urged alſo, that it ap- 

ared from the ſame Evidence, that Mr. 
Delap had alſo Reaſon to doubt of Mr. Jobn- 
ſlon's being Provoſt-Marſhal, even after his 
being ſerved with a Suſpenſion ; for when 
Mr. Johnſton was croſs-exatnined, whether 
he did at that Day, or at any Time after, 
ſhew Mr. Delap his Commiſſion, or ſerved 
him with a Copy of it, or tell him that he 
was Provoſt-Marſhal ? he declared no, he 
did not. Beſides, it appeared by the Evi- 
dence of Mr. Kelſall, the Coroner, that Mr. 
Delap was in his Cuſtody the Firſt and Se- 
cond of October, as Provoſt-Marſhal ; arid 
that on the Third of October Mr. Kelſall had 
another Warrant of that Date to apprehend 
Mr. Delap, ſigned by the Governor, wherein 
Mr. Delap was ſtiled Provoſt-Marſhal. And 
it likewiſe appeared, by Mr. Johnſton's Evi- 
dence, that Mr. Delap was on the Third of 
October in Dureſſe, and that he continued in 
Dureſſe after. How far the Traverſer could 
be culpable for not doing a Thing that his 
being in Dureſſe rendered him incapable 
of doing ; and whether the delivering up of 
an Office of ſo great Importance as that of 
the Office of Provoſt-Marſhal is to the 
Country, did not require Deliberation and 
Care, was appealed to the Jury: It was ob- 
ſerved, that none of the Evidence amounted 


to a Proof that the Traverſer actually refuſed 
to 


1 
to deliver up the Writ; but it was rather 
proved to the contrary, that he looked for, 
and was deſirous of having Advice, how to 
deliver up the Writ and Office, in a ſafe and 
legal Manner. 

The Analogy between the Office of Pro- 
voſt-Marſhal here, and that of a Sheriff in Eng- 
land, was then remarked ; and it was argued, 
that the Nature and Duty of theſe Offices 
are the ſame; and that it is the Law and 
Cuſtom, to ſerve the Sheriffs with a proper 
Writ or Notice, upon their being ſuſpended 
or diſmiſſed from their Office, or ſuperſeded: 
And alſo, that, though a new Sheriff is ap- 
pointed, the old Sheriff continues to act until 
ſuch a Writ or Notice is ſerved upon him; 
and ſuch his Proceedings are legal and valid. 
It was therefore hoped, that from hence it 
appeared, the Traverſer had not ſecreted nor 
with-held the Writ in a criminal or illegal 
Manner. 

Then was argued the Defence of the Tra- 
verſer, with reſpect to the ſecond and third 
Charge brought againſt him; to wit, That 
he ſecreted the Writ with an Intention to 
ſuſpend the Execution of it, and with 
a yet more malevolent Intention of ſub- 
verting the Government, and diſturbing the 
Peace of the Country. Here it was obſerved, 
that, even admitting the locking up the Wii: 
in a Cheſt, and removing that Cheſt int 
| I anot e: 
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another Houſe, to be ſecreting the Will in a 
criminal and illegal Senſe (though they hoped 
it had been plainly demonſtrated to the con- 
trary) yet, whatever Colour or Appearance 
of ſecreting the Writ ſuch Conduct might 
carry, it is far from being a neceſſary Conſe- 
quence, that the Intention of Mr. Delap was 
of that attrocious Nature charged in the In- 
formation; nor does the Suſpenſion of the 
Execution of the Writ, and the horrid Ef- 
fects the Subverſion of the Government, and 
the diſturbing of the Peace of the Country, 
neceſſarily reſult from his having ſecreted the 
Writ. Even from the Evidence of the Wit- 
neſles brought to ſupport the Information, it 
plainly appeared, that the Intentions of the 
Traverſer were quite different, and that they 
were at leaſt innocent; and as the Event 
ſhewed that no ſuch Miſchiefs did ariſe from 
the Want of the Writ, ſo it proved that no 
ſuch Miſchiefs could happen while the Per- 
ſon in whom the executive Power is lodged 
acted according to the Duty of bis Office. 

Jo this Purpoſe it was agreed, that the 
Petition of Mr. Delap (proved, by the Evi- 
dence of Mr. 7chn/tcn, to be preſented before 
he was ſerved with his Suſpenſion) is a Proof 
that Mr. Delap's Intention was to be relieved 
trom his Doubts, and to be informed how to 
act conſiſtently with his Dury and Oath, and 


to fave himſelf free of Pains and Penalties. 
His 
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His Enquiry of Mr. Jobnſton (as appears by 
the ſame Evidence) whether he was Provoſt- 
Marſhal, implies that he was defirous of 
knowing whether Mr. Johnston was a Perſon 
legally impowered to ſucceed him in his Of- 
ſice, in order to know how he ſhould act to- 
wards him; and had Mr. Johnſton told him 
then that he was Provoſt-Marſhal, and ſa- 
tisfied the Traverſer of his being duly quali- 
fied to ſucceed him, it is not to be doubted 
that Mr. Delap would have declared his Rea- 
dineſs to deliver up the Office, whenever he 
was ſet at Liberty; and by that Means have 
avoided the Vexation of this Proſecution. 
But the Anſwer Mr. Johnſton gave him, That 
he was not yet Provoſt-Marſhal fully, ſerved 
to encreaſe rather than to clear his Doubts : 
Beſides, when the Circumſtances Mr. Delap 
was in are conſidered; that he was held in 
Cuſtody for a Day or two, and in that Time 
hurried from Place to Place, eighteen Miles 
diſtant from each other ; that a new and ex- 
traordinary Command was laid upon him as 
Provoſt-Marſhal ; that he was in actual 
Cuſtody, and expecting Relief as a Petitioner, 
at that Inſtant of Time when he was ſuſ- 
pended and ordered to deliver up the Writs, 
and other Branches of his Office, uncertain 
of the Right of the Perſon who demanded 
the Poſſeſſion of them, and not free to act as 
he would, or to take Advice ; all which ap- 


I 2 peared 
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peared in the Courſe of the Evidence: Theſe 
Things contidered, it was left to the Jury to 
reflect, whether it might not be expected that 
ſuch Circumſtances muſt naturally throw 
the Traverſer into Perplexities, and whether 
the worſt Conſtructions ſhould be put upon 
any Irregularity which then appeared in his 
Conduct, or in his Anſwers, tho' indetermi- 
nate, in order to convict the Traverſer of 
tie Cha ge laid in the Information, of Crimes 
of ſo high a Nature, that perhaps there is no 
Puniſhment provided equal to them. 

It was then obſerved, that tho' great 
Streſs was laid on the Evidence which 
Dr. Fuller gave in his Examination, and 
particularly on the firſt Letter he pro- 
duced, as wrote by the Traverſer; yet, tak- 
ing the Whole of his Evidence together, it 
makes for the Traverſer : For tho' in one 
Part he declares that at the Time of receiv- 
ing that Letter, the Letter, the Intelligence 
of Mr. Ingram, and other Circumſtances, 
induced him to be of Opinion that Mr. De- 
lap intended to refuſe to deliver up the Writs, 
Books, and Papers of his Office to his Suc- 
ceſſors; yet it is plain that Mr. Fuller did 
not then know what has now been proved 
at the Trial; to wit, That Mr. Jobnſton told 
hin he was not yet Provoſt-Marſhal fully ; 
that he never after acquainted him he was 
Provoſt-Marſhal, nor ſhewed him his Com- 

miſſion, 
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miſſion, or ſerved him with a Copy of it, or 
that Mr. Delap was in Cuſtody at the Time 
of his being ſuſpended; for afterwards, when 
he gave his Opinion, that it is criminal in any 
one who has been Provoſt-Marſhal, on be- 
ing ſuſpended, to refuſe to deliver up the 
Office, he is very particular in denoting to 
whom; to a Perſon legally appointed and 
qualified to ſucceed him: And he does not 
ſtop here, but adds further. Upon due Ne 
tice thereof being given him, and legal De- 
mand made. This is one Par of the ta- 
verſer's De ence, That he did not know Mr, 
Jobnſton was legally qualified ; and that no 
due Notice was given him, or a legal De- 
mand made: Beſides, Mr. Ingram, a Witneſs 
for the Proſecutors, on whoſe Intelligence 
Mr. Fuller part'y grounded this Opunon, de- 
clared, that tho' he was of Opinion that Mr. 
Delap intended to ſecrete the Writ, yet he 
believed that he did it with no bad Inten- 
tion, but the contrary; for that Mr. Delap, 
in Diſcourſe with him before this Affair hap- 
pened, had ſeveral Times declared, that he 
would be glad to deliver up the Office to any 
Perſon legally qualified. 

As to the Letter, that Part of it ſuppoſed 
to bear hard upon the Traverſer, where he ſtiles 
Mr. Johnſton the new Provoſt-Marſhal, ought 
not to affect him; for there can be very little 
Weight of Evidence in an unguarded curſo- 
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ry Expreſſion found in a private Letter, wrote 
in a Hurry, and in a Gaol : But any Force 
in that Expreſſion tending to ſhew that the 
Traverſer knew and allowed Mr. Johnſton to 
be Provoſt-Marſhal, is deſtroyed by the 
ſtronger Proofs ariſing from Mr. John/tor's 
Evidence; for it appears that he told the 
Traverſer he was not Provoſt-Marſhal, 
or that he was not Provoſt-Marſhal .fully ; 
and, if fully means any Thing, it muſt 
mean, that he wanted ſome Qualification to 
make him Provoſt-Marſhal ; and, if he 
wanted any Qualification, he was not Pro- 
voſt-Marſhal according to Law : But it does 
not appear that any Thing paſſed between 
this Diſcourſe and Mr. Johnſton's demanding 
the Poſſeſſion of the Office from Mr. Delap 
ſufficient to ſatisfy the Traverſer that Mr. 
Johnſton was Provoſt-Marſhal ; for tho' the 
Bond that Mr. Jebnſton put in his Hand, if 
accepted by him, might have given Satiſ- 
faction to Mr. Delap in the Nature of a Se- 
curity as to his private Intereſt, yet it was no 
Warrant to him, in his publick Capacity, to 
impower him to deliver up the Truſt of a 
publick Office. | 
As to the Order of Council, which was 
ſerved upon the Traverſer, being any Con- 
viction of his having ſufficient Notice that 
Mr. Jehnſton was then Provoſt-Marſhal, be- 
cauſe in that Order he was ſtiled ſo, however 
plauſible 
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plauſible at the firſt Appearance, it proves 
nothing to the Purpoſe; for it ſignifies no 
more than that the Council believed Mr. 
Fobn/ton to be Provoſt-Marſhal ; and as ſuch, 
on the Second of October, ordered the Writs, 
Books, and Papers, belonging to the Provoſt- 
Marſhal's Office to be delivered to him. It 
is plain, the Order of Council preſuppoſes 
that Mr. Delap had been ſuſpended from his 
Office before they paſſed that Order, other- 
wiſe Mr. Jobnſton could not, with any Pro- 
priety, be ſtiled in their Order the preſent 
Provoſt-Marſhal, but the Fact is, that Mr. 
Delap was not ſerved with his Suſpenſion 
until the Inſtant before the Order of Council 
was ſerved upon him, which was the Third 
of Oclober; and therefore he continued to be 
Provoſt-Marſhal after the Order had paſſed 
the Council, which was on the Second of 
O#ober, for it was the ſerving Mr. Delap 
with the Suſpenſion, and not the Order of 
Council, that made him ceaſe to be Provoſt- 
Marſhal; and Mr. TJohn/ton could not till 
then be Provoſt-Marſhal, for the Reaſon 

given by himſelf on his Examination, That 
it would make Two Provoſt-Marſhals to 
exiſt and have Power at one and the ſame 
Time ; ſo that an Order of Council, made 
on the Second of October, when Mr. Yohn- 
an was not Provoſt-Marſhal, could be no 
Notice to the Traverſer that Mr. Jobnſton 
was, 
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was, at the ſame Time, Provoſt-Marſhal, 
legally appointed and qualified; for the Tra- 
verſer believed he himſelf was Provoſt- 
Marſhal, until the Moment before the Order 
was ſerved upon him. 

In purſuing this Argument it was then 
added, That, in order to maintain the 
Charge againſt the Traverſer, of his in- 
tending to ſuſpend the Execution of the 
Writ, Sc. it ſhould be evident that the ſe- 
creting the Writ muſt neceſſarily be the 
Cauſe, and ſuch Miſchiefs are neceſſarily the 
Effects of the Want of the Writ, unleſs 
ſome extraordinary Remedy interpoſed. For 
a meer Poſſibility of either is not ſufficient 
to prove ſuch an Intention, when any other 
more probable Deſign is aſſigned as the 
Cauſe. This may appear in putting the fol- 
lowing Caſe. — Suppoſe, in hewing down a 
Tree, the Ax flies off the Handle, and 
knocks a Man down, ſo as to ſtun him, and 
he falls upon his Face, by which he is pre- 
vented from breathing, and may lie in Dan- 
ger of being ſuffocated ; but, by the Help of 

his Father, who, ſtood by him he is turned 
upon his Back, breathes eaſily, and is imme- 
diately recovered ; is it not poſſible, that an 
Action for an Aſſault, and for Breach of the 
Peace, might be brought againſt the Man 
who held the Ax in his Hand, and was hew- 
ing down the Tree ? For the knocking a Man 

4 down 
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down is a violent Aſſault, and a Breach of 
the Peace, in Law ; and as a Blow from 
the Ax poſſibly might have killed the Per- 
ſon who was hit by it, might it not be 
plauſible to charge the Man, who had the 
Ax in his Hand, with an Intention to mur- 
der, and then rob the Proſecutor of a Purſe 
of Money ; for he had a Purſe of Money in 
his Pocket when he received the Blow ? Sup- 
poſe then this Man brought to his Trial, 
and that it is proved, in Behalf of the Proſe- 
cutor A, that the accuſed B held the Ax in 
his Hand, that A received a Blow with the 
Ax, and fell down; and that it was poſſible 
he might have died had he not been helped 
by the Perſon who ſtood by him. B the Ac- 
cuſed admits, that he was the Man who was 
hewing the Tree, and who held the Ax in 
his Hand ; and that the Blow A received was 
from that Ax. But, in his Defence, he al- 
ledges and proves that he did not throw the 
Ax at A, but that accidentally the Ax flew 
off from the Handle, as he was making a 
Blow at the Tree, and ſtruck A, and that he 
kept the Handle in his Hand; and to excul- 
pate bimſelf from the Charge of ſo evil an 


Intention againſt the Life of A, or to rob 


him, he declares that he was only intent 
upon felling the Tree; that he had no En- 
mity againſt A; and that he could know that 
he had the Purſe of Money about him. In 


fuch a Caſe was the hewing down that Tree 
K with 
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with the Ax the neceflary and deſigned 
Cauſe of knocking down the Man, and the 
Hurt received the neceſſary and deſigned 
Effect? Does the meer Poſſibility that the 
Man might have loſt his Life, prove that the 
Intention of B was to kill A? and his hav- 
ing a Purſe of Money in his Pocket, that B 
intended to rob him ? But to carry the Caſe 
further, Suppoſe B was proved a Treſpaſſer 
for cutting the Tree in Land not his own, is 
that a ſufficient Reaſon to find B guilty of all 
the Charges laid againſt him, not only as being 
a Treſpaſſer, but as having an Intention to 
murder and then rob A, unleſs prevented by 
the extraordinary Interpoſition of his Father ? 
But can the Aſſiſtance given to A by his Fa- 
ther, or the Remedy applied, be thought 
extraordinary, was it not natural and the 
Duty of the Father to aſſiſt? and was not 
the Remedy eaſy and at Hand ? If then, in 
this Caſe, where the Proſecutor is ſuppoſed 
to have ſuſtained ſome Damage, ſuch a De- 
termination, as to find the Hewer of the Tree 
guilty of intending to commit Murder and 
Robbery, appears at firſt View againſt ſound 
Reaſon and Diſcretion ; how much more ſo 
mult it be in a Caſe where no Damage is 
ſuſtained, and no Effect produced that car- 
rieth the Appearance of a bad Intention ? 

This led to the Obſervation, that no ſuch 


Miſchiefs did happen from the Want of the 
Writ, 
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Writ, as charged in the Information. It was 
remarked, that the Writ termed by the Pro- 
ſecutors the New Writ, but more properly, 
a Duplicate of the Writ, (for the Second was 
of the ſame Tenor and Effect as the Firſt, 
without any Whereas, or Recital, ſetting 
forth the Neceſſity of iſſuing the laſt on ac- 
count of the other not being found) it was 
remarked, that this Duplicate was made out 
a Day or Two before the Port Royal Election, 
and by the Order of the Governor, as appears 
by Mr. Pringle, a Witneſs of the Proſecu- 
tors: And this was before Mr. Delap could 
legally deliver the Writs ; for even, accord- 
ing to the Time laid in the Information, Mr. 

obnſ/ton was not ſworn until the Third of 
October; and therefore he could not be qua- 
lified to receive them until the Third : And 
it does not appear that the Duplicate or New 
Writ was made out on account of the Firſt 
not being found ; for it appears by the Evi- 
dence of the Witneſſes, that Mr. Delap was 
not ſuſpended until the Third of October; 
that the Search made for the Writs was not 
until the Night between the Third and 
Fourth; and that the Governor could not 
know the Writs were not to be found until 
the Fourth of October in the Morning : But 
the Duplicate was ſigned and iſſued on the 
Second and Third of October at fartheſt ; for 


Mr. Pringle ſaid it was made out a Day or 
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Two before the Day of Election, and Mr, 
Jobnſton ſaid, he received it on the Third. 

From hence it is plain, that the makin 
out a new Writ, or a Duplicate of the firſt 
Writ, was not attended with Difficulty or 
Hazard. The Proſecutors have not pretend- 
ed to advance in Proof of the bad Intention 
charged in the Information, that there had 
like to have been anyDifficulty, either in mak- 
ing out, iſſuing, executing, or returning the 
Writ : On the contrary, it may be aſſerted, 
that no Diſturbance, no Diſputes happened, 
nor no Exceptions were taken ; the Execu- 
tion of the Writ was not ſuſpended, the 
Peace of the Country was not diſturbed, nor 
the Government ſubverted, by the old Writ 
not being found : And why ? Becauſe a new 
Writ or Duplicate was iſſued by the Execu- 
tive Power, which, by the ſame Authority as 
enables it to iſſue the original Writs, may 
in courſe jifſue Duplicates, and as many of 
them as are neceſſary to anſwer the Exigen- 
cies of Government; provided they do not 
vary in Form and Subſtance, nor claſh with 
each other. 

It is alſo proved from hence, that no 
ſuch bad Effects can poflibly reſult from 
any Lofs or Want of Writs, while the Exe- 
cutive Power acts according to the Authority 
and Duty with which it is inveſted. And 
this is the natural, eaſy, and immediate Re- 

| medy 
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medy provided againſt any ſuch Accidents ; 
and therefore it 1s not probable, that what 
could not poflibly be effected could be in- 
tended by any but Fools, or Madmen, who 
are not amincable to this Court. 

Then taking Occaſion to remind the Jury, 
that the Traverſer depended on his having 
made good his Defence, in proving by the 
Evidence of the Witneſſes adduced to prove 
the Charge of the Information, that the Pro- 
ſecutors had failed in the Support of it, both 
as to Form and Subſtance ; it was referred to 
their Conſideration, that the Miſdemeanor, as 
charged in the Information, was of a ve 
high Nature, and ſubjected the Traverſer (if 
found guilty) to heavy Pains and Penalties. 
And laſtly, a known Maxim in Law was 

inted out to them, that in no Caſe, except 
High-Treaſon, Imagination, or compaſſing, 
without an actual Effect, is puniſhable by 
Law, Nihil effecit conatus niſi ſequitur effec- 
tus. The Counſel then concluded with hop- 
ing, that the Court and Jury would find the 
Traverſer, Not Guilty. 

After this the Counſel for the Proſecutors 
made their Reply, inſiſting upon the Strength 
and Sufficiency of their Evidence ; and that 
the Information was fully proved. Then the 
Chief Juſtice ſummed up the Evidence to 
the Jury, and gave it as the Opinion of the 


Court, that they ſhould find the Traverſer, 


Guilty. 
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Guilty. The Jury, not heſitating above a Mi- 
nute or Two, returned their Verdict, Guilty. 
On the next Day Mr. Delap expected that 
the other Two Informations would be 
brought on, and he prepared his Witneſſes ; 
but the Attorney-General moved, that they 
might be continued until next Court ; by 
which Means Mr. Delap might have the 
Chance of another Jury : To which he con- 
ſented. However, the Saturday following be- 
ing the laſt Day of Court, the Chief Juſtice 
pronounced Sentence upon Mr. Delap, That 
he ſhould pay a Fine of 5007. and be 
impriſoned in the Gaol of St. Jago de la Ve- 
a for a Year and a Day; and, to prevent 
Miſtakes, he told the Provoſt-Marſhal, that 
the Meaning of the Court was, That Mr. 
Delap ſhould be confined within the Walls 
of the common Gaol; for that they intended 

him no Indulgence, 
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